
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

 
ORIGINAL APPLICATION NO.98 OF 2020 

 
 

Shri Sachin Dilip Bari,     ) 

Age : 38 Yrs., Worked as Sub Divisional  ) 

Police Office, Daund Sub Division,   ) 

District Pune,     ) 

R/at. Flat No.302, Prathamesh Building, ) 

A-Wing, Deo Palm Society, Gopalwadi, ) 

Daund, Dist. Pune.    ) 

Address for service of Notice :   ) 

Shri Arvind V. Bandiwadekar, Advocate  ) 

Having office at 9, “Ram-Kripa”,  ) 

Lt. Dilip Gupte Marg, Mahim,   ) 

Mumbai 400 016 .    )  ...Applicant 

 
                       Versus 
 
1. The State of Maharashtra.  ) 

Through Additional Chief Secretary,  ) 
Home Department,    ) 
Having office at Mantralaya,   ) 
Mumbai – 400 032.   ) 

 
2.  Smt. Aisharvya Sharma,   ) 
 Working as Sub Divisional Police ) 
 Officer, Daund Sub Division,  ) 
 Dist. Pune.     )  …Respondents 
 
 

Shri Arvind V. Bandiwadekar, learned Advocate for Applicant. 

Smt. K.S. Gaikwad, Presenting Officer for Respondents. 

Respondent No.2, served but absent. 
 
CORAM               :    SHRI A.P. KURHEKAR, MEMBER-J 
                                    

DATE                  :      11.08.2020.  
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J U D G M E N T 
    

 
1. In this second round of litigation in succession the Applicant has 

again challenged the transfer order dated 24.12.2019, whereby he was 

transferred from the post of Sub Divisional Police Officer, Daund, Pune 

(Rural) to Deputy Superintendent of Police, Protection of Civil Rights, 

Aurangabad, invoking the jurisdiction of this Tribunal under Section 

19 of the Administrative Tribunals Act 1985. 

 

2. In view of the pleadings and submissions advanced at bar 

uncontroverted facts which are necessary for the decision of this 

Original Application are as follows :- 

 
(a) Earlier the Applicant, who was working as Sub Divisional 

Police Officer, Daund, Pune (Rural) was transferred by 

order dated 14.08.2019 as Deputy Superintendent of 

Police, in the office of Director General of Police, State of 

Maharashtra. 

 
(b) The Applicant was transferred by order dated 14.08.2019 

on the ground of default invoking Section 22(N)(2) of 

Maharashtra Police Act. 

 

(c) The Applicant has challenged the transfer order dated 

14.08.2019 by filing O.A.No.806/2019, inter alia, on the 

ground that alleged default report was not at all referred/ 

considered by P.E.B. and therefore transfer order dated 

14.08.2019 is unsustainable in law. 

 
(d) O.A.No.806/2019 was contested by the Respondents 

contending that the transfer on default report is legal and 

valid. 
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(e) This Tribunal allowed the O.A.No.806/2019 by judgment 

dated 03.10.2019 with findings that alleged default report 

was not at all the foundation of the transfer and directions 

were given to Respondents to repost the Applicant on the 

post of Sub Divisional Police Officer, Daund, within two 

weeks from the date of order. 

 
(f) Respondents did not challenge the judgment in 

O.A.No.806/2019 and by implementing the same reposted 

the Applicant as Sub Divisional Police Officer, Daund, 

Pune (Rural). 

 
(g) Thereafter, the Applicant is again transferred by order 

dated 24.12.2019 and posted as Deputy Superintendent of 

Police, Protection of Civil Rights, Aurangabad, which is 

under challenge in the present O.A.  

 
3. Thus in earlier round of litigation challenge was to the transfer 

order dated 14.08.2019, which was based on default report dated 

01.08.2019 submitted by Superintendent of Police, Pune (Rural) 

attributing certain misconduct/ negligence in discharging duties as 

Police Officer, while investigating Crime No.720/2018 registered for the 

offence under Section 302, 201 and 120 (B) of IPC (Default report is at 

page 75 of P.B.).  Insofar as earlier round of litigation is concerned, 

this Tribunal has recorded findings that in terms of minutes of P.E.B, 

the Applicant was shown transferred in pursuance of the guidelines 

issued by the Election Commission of India which were admittedly not 

applicable to the facts and circumstances of the case and there was no 

whisper of default report dated 01.08.2019 in the minutes of P.E.B.  

However, again file was processed afresh and proposal was moved for 

the transfer of the Applicant by rectifying the deficiencies and 

illegalities committed in transferring the applicant by order dated 

14.08.2019.  On this background, the Applicant is again transferred 

by impinged order dated 24.12.2019. 



                                                                                         O.A.98/2020                            4

 
4. In view of the above, it is again necessary to set out certain 

admitted facts in respect of the transfer order dated 24.12.2019 under 

challenge in present O.A., which are as under :- 

 
(i) The default report dated 01.08.2019 submitted by the 

Superintendent of Police, Pune (Rural) alleging certain 

gross illegalities and misconduct while carrying 

investigation of Crime No.720/2018 for the offence under 

Section 302, 201 and 120 (B) of IPC is again used for this 

fresh transfer order dated 24.12.2019 (Default report is at 

page 75 of P.B. and annexures attached to default report 

are at page No.78 to 142 of P.B.). 

 
(ii) Shri Kulwantkumar Sarangal, Member Secretary and 

Additional Director General of Police (Establishment) in 

the office of DGP, Mumbai again initiated the process to 

transfer the Applicant by proposal dated 02.11.2019 (page 

73 & 74 of P.B.) before PEB 1 and in turn PEB considered 

the proposal of transfer of the applicant dated 02.11.2019 

in view of default report dated 01.08.2019 and 

recommended for the transfer of Applicant at Aurangabad 

and requested the Government to invoke clause (a) proviso 

of Section 22(N)(1) read with powers under Section 

22(N)(2) of Maharashtra Police Act. 

 
(iii) Accordingly, Additional Chief Secretary (Home) prepared 

the proposal on 29.11.2019 and sent the file to the office 

of Hon’ble Chief Minister on 29.11.2019 (proposal is at 

letter ‘X’ of P.B.). 

 
(iv) The Hon’ble Chief Minister approved the proposal for 

transfer of the Applicant to Aurangabad without putting 

date below his signature which aspect is significant in the 

present matter. 
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(v) In view of the approval of Hon’ble Chief Minister impugned 

transfer order dated 24.12.2019 was issued. 

 
(vi) The portfolio of the Home Ministry was with the Hon’ble 

Chief Minister from 28.11.2019 to 11.12.2019. 

 
(vii) The portfolio of the Home Ministry was with Shri Eknath 

S. Shinde w.e.f. 12.12.2019 (Notification at page 180). 

 
(viii) It is not the stand of the Respondents that the file was 

approved by the Hon’ble Chief Minister during his period 

of holding the portfolio of Home Ministry as Home 

Minister. 

 

5. Before going further it is material to note that when the matter 

was heard at the stage of admission learned Advocate for the Applicant 

has sought stay to the impugned transfer order on the ground that the 

Hon’ble Chief Minister was not a competent authority contending that 

the Home portfolio was with the Hon’ble Chief Minister only for the 

period from 28.11.2019 (date on which new Government was formed) 

till 11.12.2019 and on the date of impugned order Home portfolio was 

with Shri Eknath Shinde.  In view of above, directions were given to file 

affidavit of Additional Chief Secretary to clarify the date of the approval 

of the proposal.  Shri Sanjay Kumar, then Additional Chief Secretary, 

accordingly, filed affidavit stating that the file was sent to the Chief 

Minister, Secretariat on 29.11.2019 and received back in Home 

Department on 24.12.2019 and on the same date impugned order has 

been issued. At the time of hearing original file was produced for 

perusal of Tribunal.  As such affidavit is conspicuously silent about 

the date on which Hon’ble Chief Minister signed the proposal. 

 

6. Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant 

in reference to the minutes of P.E.B. and proposal prepared by the 
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Additional Chief Secretary for approval of Hon’ble Chief Minister, 

vehemently urged that the said authorities have invoked Section 

22N(2) of Maharashtra Police Act which, inter alia, empowers 

competent authority to effect the mid-term transfer of any Police 

Personnel and competent authority was Home Minister for the cadre of 

Applicant, but the approval in the present case is not by the Home 

Minister Shri Eknath Shinde (Competent Authority within the meaning 

of Section 22N(2)), who was admittedly having Home Portfolio w.e.f. 

12.12.2019.  He therefore, submits that the approval to the impugned 

order is not being of competent authority, the transfer order is 

unsustainable in law.  

 

7. Whereas learned P.O. submits that in view of findings and 

observations made in earlier O.A.No.806/2019, wherein challenge was 

to the transfer order dated 14.08.2019, Government had rectified legal 

deficiencies and with the approval of Hon’ble Chief Minister transferred 

the Applicant by fresh order dated 24.12.2019.  She further, pointed 

out that the Government had invoked Clause (a) of proviso to Section 

22N(1) and last proviso of Section 22N(2) which inter alia empowers 

Hon’ble Chief Minister being highest competent authority to transfer 

Police Personnel where Disciplinary proceedings are contemplated and 

highest competent authority can make such transfer in case of 

complaint or serious irregularities even without any recommendation 

of PEB.  She has further pointed out that in view of default report 

dated 01.08.2019 submitted by Superintendent of Police, Pune (Rural) 

continuation of the applicant on the post of SDPO Daund was not 

desirable.  In this behalf she placed reliance on the decision of Hon’ble 

Supreme Court in (2004) 3 SCC 245 (Union of India Vs. Janardhan 

Debanath).  As such there is no contravention of any express 

provisions of law nor malice on the part of Government and therefore 

challenge to the transfer order is devoid of merits. 
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8. At this stage, it would be apposite to reproduce Section 22N of 

Maharashtra Police Act for perusal and ready reference, which is as 

follows :- 

“22N.  Normal tenure of Police Personnel, and Competent Authority  [(1) Police 
Officers in the Police Force shall have a normal tenure as mentioned below, 
subject to the promotion or superannuation:-   
(a) for Police Personnel of and above the rank of Deputy Superintendent of 

Police or Assistant Commissioner of Police a normal tenure shall be of 
two years at one place of posting; 

(b) for Police Constabulary a normal tenure shall be of five years at one 
place of posting; 

(c) for Police Officers of the rank of Police Sub-Inspector, Assistant Police 
Inspector and Police Inspector a normal tenure shall be of two years at 
a Police Station or Branch, four years in a District and eight years in a 
Range, however, for the Local Crime Branch and Special Branch in a 
District and the Crime Branch and Special Branch in a 
Commissionerate, a normal tenure shall be of three years; 

(d) for Police Officers of the rank of Police Sub-Inspector, Assistant Police 
Inspector and Police Inspector a normal tenure shall be of six years at 
Commissionerate other than Mumbai, and eight years at Mumbai 
Commissionerate; 

(e) for Police Officers of the rank of Police Sub-Inspector, Assistant Police 
Inspector and Police Inspector in Specialized Agencies a normal tenure 
shall be of three years.] 

 
The Competent Authority for the general transfer shall be as follows, namely:- 

 
Police Personnel  Competent Authority 
 

(a) Officers of the Indian Police    …. Chief Minister 
Service.  
 

(b) Maharashtra Police Service  
Officers of and above the rank 
of Deputy Superintendent of 
Police.       …. Home Minister 
 

(c) Officers up to Police        …. (a)  Police Establishment Board 
Inspector      No.2. 

 
(b) Police Establishment 

Board at Range Level 
 

(c) Police Establishment 
Board at Commissionerate 
Level. 

 
[(d) Police Establishment 

Board at District Level 
 
(e) Police Establishment 

Board at the Level of 
Specialized Agency]:       

 
Provided that, the State Government may transfer any Police Personnel 

prior to the completion of his normal tenure, if,- 
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(a) disciplinary proceedings are instituted or contemplated 
against the Police Personnel; or  
(b) the Police Personnel is convicted by a court of law; or 
(c) there are allegations of corruption against the Police Personnel; 
or 
(d) the Police Personnel is otherwise incapacitated from discharging 
his responsibility; or 
(e)  the Police Personnel is guilty of dereliction of duty. 
 

(2) In addition to the grounds mentioned in sub-section (1), in exceptional 
cases, in public interest and on account of administrative exigencies, the 
Competent Authority shall make mid-term transfer of any Police Personnel of 
the Police Force : 
 

[* * *] 
[Explanation.- For the purposes of this sub-section, the expression “Competent 
Authority” shall mean :- 

 
Police Personnel   Competent Authority 

(a)  Officers of the Indian Police      …. Chief Minister; 
  Service.  
 
(b)  Maharashtra Police Service  

Officers of and above the rank 
of Deputy Superintendent of 
Police      …. Home Minister; 

 
(c)  Police Personnel up to the  

rank of Police Inspector for  
transfer out of the respective 
Range or Commissionerate or 
Specialized Agency      ….  Police Establishment Board  

No.2; 
 
  (d) Police Personnel up to the rank ….   Police Establishment Boards 
   of Police Inspector for transfer  at the Level of Range,   
   within the respective Range,   Commissionerate or 
   Commissionerate or Specialized Specialized Agency, as the  
   Agency     case may be; 
 
  (e) Police Personnel up to the rank …. Police Establishment Board  

of Police Inspector for transfer            at District Level. 
within the District. 

 
 Provided that, in case of any serious complaint, irregularity, law 
and order problem the highest Competent Authority can make the 
transfer of any Police Personnel without any recommendation of the 
concerned Police Establishment Board.]” 

(underline supplied) 
  
9. Reverting to the facts of the case now let us see the contents of 

the proposal placed before P.E.B. as well as contents of the minutes of 

P.E.B. which are at page 73 & 71 respectively.  Significantly, no date of 

the meeting of P.E.B. is mentioned in the minutes of P.E.B. nor the 

Members of P.E.B. put date below their signature which has given 
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scope to the Applicant to contend that the minutes were prepared later 

on.  Indeed it is not only expected but obligatory on the part of the 

concerned official to mention the date on which the meeting of P.E.B. 

was convened and the date on which the proposal has been approved 

by the Members of P.E.B.  Tribunal hope that the concerned official 

should take note of it and minutes of PEB are prepared meticulously 

by mentioning date of meeting and Members should also put date 

below their signature so that process is fair and transparent.  

 
 
10. Reverting to the proposal moved by Member Secretary, P.E.B. 

dated 02.11.2019, paragraph No.4 of the proposal is material which is 

as follows :- 

“oj uewn dsY;kizek.ks] vkrk l/;k iksyhl mi v/kh{kd Jh-ckjh gs dk;Zjr vkgsr] rsFkhy dk;ZdkGkr R;kauh 
dsysY;k xaHkhjLo#ikP;k dlqjhP;k ckcrhr R;kaP;k fo#/n fu;fer Lo#ikph foHkkxh; pkSd’kh izLrkfor 
dj.;kar vkysyh vlY;kus vkf.k ;kauk ,dk izdj.kkr iksyhl egklapkydkauh ,d o”kZ osruoki< LFkxhrhph 
f’k{kk fnyh vkgs vlY;kus] R;kauk iq.ks xzkeh.k ftYgÓkrhy mi foHkkxh; iksyhl vf/kdkjh lkj[;k egRokP;k 
dk;Zdkjh inkoj R;kaP;k undersirability and unsuitability Li”V gksrs]  R;keqGs lnjhy izdj.k gs 
eqnriqoZ cnyh dj.;klkBh vioknkred izdj.ks bjrs rlsp tufgr vkf.k iz’kkldh;n`”VÓk ns[khy R;kauk 
mifoHkkxh; iksyhl vf/kdkjh] nkSaM mi foHkkxk ;k inkoj dk;Zjr Bso.ks ;ksX; gks.kkj ukgh-  R;keqGs R;kaps cnyh 
egkjk”Vª iksyhl vf/kfu;e] 1951 e/khy dye 22u  ¼1½ ps ijarqd e/khy DykWt ¼v½ vkf.k dye 22u 
¼2½ e/khy rjrqnhuqlkj R;k inko#u brj= dj.;klkBh ek>h n`< f’kQkjl vkgs-  Eg.kwu iksyhl vkLFkkiuk 
eaMG Øekad 1 pk lnL; lfpo ;k ukR;kus eh lnjhy fVi.kh o lkscrps lgi=s ;klkscr iksyhl vkLFkkiuk 
eaMG Ø-1 le{k Bsohr vkgs- 

 

11. Likewise the conclusion of P.E.B. drawn in its meeting needs to 

be reproduced which is as under :-  

“02- voyksdukarh iksyhl vkLFkkiuk eaMG Ø-1 gs izkeq[;kus [kkyhy izek.ks fu”d”kkZizr vkys vkgs- 
¼v½ lnL; lfpo ;kaP;k ;klkscrP;k fVi.kh e/khy ifj-Øekad 02 e/;s ueqn dsY;kizek.ks iksyhl mi 
v/kh{kd Jh ckjh ;kaP;kfo#/n vkrk rs T;kfBdk.kh dk;Zjr vkgsr] R;k fBdk.kh R;kauh dsysY;k dlqjh ckcr 
iksyhl v/kh{kd] iq.ks xzkfe.k ;kauh vij iksyhl v/kh{kd ntkZP;k iksyhl vf/kdk&;kdMwu izkFkkfed pkSd’kh 
d#u ?ksryh-  R;kar iksyhl mi v/kh{kd] Jh ckjh ;kauh xafHkj Lo#ikpkh dlqjh dsY;kps izFken’kZuh fu”iioUu 
>kys vkgs-  Eg.kwu R;kaP;k ;ksX; R;k Nkuuhvarh] iksyhl egklapkyd] e-jk- eaqcbZ ;kaP;kdMwu egkjk”Vª ukxjh 
lsok ¼f’kLr o vfiys½] fu;e] 1979 e/khy fu;e 8 uqlkj fu;fer Lo#ikph foHkkxh; pkSd’kh lq# dj.;kaps 
izzLrkfor dj.;kar vkys vkgs-  R;keqGs egkjk”Vª iksyhl vf/kfu;e] 1951 e/khy dye 22u ¼1½ ps ijarqd 
e/khy DykWt ¼a½ pk okij d#u R;kaph eqnriwoZ cnyh dj.ks tufgrkP;k vkf.k iksyhl iz’kklukP;k 
ǹ”Vhdksukrwu vko’;d vkgs- 
¼c½  R;kPkizek.ks lnL; lfpo ;kaP;k ;klkscrP;k fVi.kh e/khy ifj-Øekad 3 e/;s ueqn dsY;kizek.ks 
iksyhl mi vf/k{kd] Jh ckjh ;kauh ;kiqohZP;k fBdk.kh drZO; dsys gksrs] rsFks ns[khy R;kauh dlqjh dsY;kus 
uqdrhp iksyhl egklapkyd] egkjk”Vª jkT;] eqqacbZ ;kauh R;kauk egkjk”Vª ukxjh lsok ¼f’kLr o vfiys½] fu;e] 
1979 e/khy fu;e 10 varxZr R;kaph iq<hy ns; okf”kZd osruok< ,d o”kkZdfjrk LFkfxr dj.;kaph f’k{kk 
fnukad 10@10@2019 jksth fnyh vkgs-  R;keqGs R;kauk dk;Zdkjh inkoj lq# Bso.;klkBh rs ;ksX; ulY;kps 
vkf.k R;keqGs R;kauk ,adnjhr oj ueqn dsysY;k ifj- 2 ¼v½ vkf.k ;k ifj- ueqn dsYksY;k iksyhl mi v/kh{kd 
Jh ckjh ;kaP;k ,danjhr orZ.kwd gh egkjk”Vª iksyhl vf/kfu;e] 1951 e/khy dye 22u ¼2½ e/khy 
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rjrqnhauqlkj] vinkoknkRed izdj.k] tufgr vkf.k iz’kkldh; fudM ;k izdj.kkr vk<Gwu ;sr vkgs] Eg.kwu 
R;kaph eqnriwoZ cnyh R;kaP;k l/;kP;k inko#u ;k inkoj PCR Aurangabad dj.ks vko’;d vkgs- 

,danjhr] oj ueqqn dsysY;k oLrqfjLFkrh vkf.k ;klkscr tksMY;k lnL; lfpo ;kaP;k fVi.khe/khy ueqn 
oLrqfLFkrhP;k vk/kkjkoj iksyhl mi v/kh{kd Jh ckjh ;kaph eqnriqoZ cnyh R;kaP;k vkrkP;k inko#u PCR 
Aurangabad ;k inkoj egkjk”Vª iksyhl vf/kfu;e] 1951 e/khy dye 22u ¼1½ ps ijarqdk e/khy 
DykWt ¼a½ vkf.k dyd 22u ¼2½ e/khy rjrqnhuqlkj dj.;kl iksyhl vkLFkkiuk eaMG Øekad 1 gs ,derkus 
;k}kjs le{k izkf/kdk&;kauk ;k}kjs n`< f’kQkjl djhr vkgs-” 

  

 
 12. At this juncture, it would be apposite to see the contents of 

proposal prepared by Additional Chief Secretary and approved by the 

Hon’ble Chief Minister.  The relevant portion of the proposal (marked X 

of P.B.) is as follows :-  

“mijksDr uewn oLrqfLFkrh vkf.k lkscr tksMysY;k lnL; lfpo ;kaP;k fVIi.kh e/khy uewn 
oLrqfLFkrhP;k vk/kkjkoj] egkjk”Vª iksyhl vf/kfu;e 1951 e/khy dye 22 u ¼1½ ps ijarwdk e/khy 
DykWt ¼a½ vkf.k dye 22 u ¼2½ e/khy rjrwnhuqlkj iksyhl vkLFkkiuk eaMG Ø-1 ;kauh Jh- lfpu 
ckjh] iksyhl mi v/kh{kd ;kaph ukxjh gDd laj{k.k] vkSjaxkckn ;sFks cnyhus inLFkkiuk dj.;kph f’kQkjl 
dsyh vkgs-  lnjgw iksyhl vkLFkkiuk eaMG Ø-1 ;kaph f’kQkjl ‘kklu ekU;rsLro lfou; lknj dj.;kr 
;sr vkgs- 
6- egkjk”Vª iksyhl vf/kfu;e] 1951 P;k dye 22 ¼u ½¼1½ P;k rjrqnhuqlkj iksyhl v/kh{kd @ 
iksyhl mi vk;qDr vkf.k iksyhl mi v/kh{kd @ lgk;d iksyhl vk;qDr inkojhy iksyhl vf/kdk&;kapk 
,dk inkojhy loZlk/kkju inko/kh nksu o”ksZ ,o<k vkgs-  dye 22 u ¼2½ P;k rjrqnhuqlkj tufgrkFkZ o 
iz’kkldh; dkj.kkLro loZlk/kkj.k inko/kh iw.kZ gks.;kiwohZ cnyh dj.;kps vf/kdkj l{ke izkf/kdk&;kl 
vkgsr-  jkT; iksyhl lsok ulsp] Hkkjrh; iksyhl lsosrhy iksyhl mi v/kh{kd o R;kojhy loZ inkalkBh 
l{ke izkf/kdkjh rlsp] losZPp izkf/kdkjh ek- eq[;ea=h gs l{ke izkf/kdkjh rlsp loksZPp l{ke izkf/kdkjh 
vkgsr- 

Jh- lfpu ckjh ;kaP;k fo#/n vlysY;k dlqjhP;k vuq”kaxkus iksyhl egklapkyd ;kaP;k 
dk;kZy;kP;k fn-10-10-2019 jksthP;k vkgs’kkUo;s ns; okf”kZd osruok< ,d o”kkZdjhrk jks[k.ks gh f’k{kk 
ns.;kr vkyh vkgs-  rlsp] vU; dlqjhP;k vuq”kaxkus R;kaP;kfo#/n foHkkxh; pkSd’kh izLrkfor dj.;kr 
vkysyh vkgs-  Jh- lfpu ckjh ;kauk mifoHkkxh; iksyhl vf/kdkjh’ nkSaM mifoHkkx] iq.ks xkzeh.k ;k 
dk;kZdkjh inkoj dk;Zjr Bso.ks mfpr Bj.kkj ulwu] R;kaph eqnriwoZ cnyh dj.;kckcr iksyhl vkLFkkiuk 
eaMG Ø-1 ;kauh f’kQkjl dsyh vkgs-  lnjg f’kQkjl ‘kklu ekU;rsLro lfou; lknj dj.;kr ;sr vkgs” 

  
 
13. The entire thrust of submission made by learned Advocate for 

the Applicant is that it is not the contention of the Respondent No.1 

that Hon’ble Chief Minister approved the proposal during his tenure 

holding Home Port folio (period from 28.11.2019 to 11.12.2019) and 

therefore approval of transfer given in capacity of Hon’ble Chief 

Minister (after 12.12.2019) is illegal. 

 

14. As stated above, there is no denying that Home port folio was 

with Hon’ble Chief Minister from 28.11.2019 to 11.12.2019 and since 

12.12.2019 the Home Port folio was with Shri Eknath S. Shinde.  Had 
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it been the stand of the Respondent No.1 the approval to the transfer 

order by Hon’ble Chief Minister was given during the period of holding 

Home port folio then perhaps the ground of challenge to the impugned 

transfer order from the side of applicant would have been very limited.  

In that event the matter would have fall within the ambit of Section 

22(N)(2) of Maharashtra Police Act as Home Minister is empowered to 

make mid-term transfer in Public Interest and on account of 

administrative exigencies, but now in view of specific stand taken by 

Respondent No.1 it had given some scope to the applicant to challenge 

the transfer order.  Be that as it may, now, legality of transfer order 

needs to be examined on the basis of averments / pleadings made in 

reply, and contemporary record and powers available to the Hon’ble 

Chief Minister in law. 

 

15. Material to note that PEB seems to have recommended to invoke 

Section 22(N)(2) of Maharashtra Police Act.  In addition to it, it also 

recommended to invoke Clause (a) of proviso of Section 22(N)(1) which 

interalia empowers the State Government to transfer any Police 

Personnel prior to the completion of his normal tenure if disciplinary 

proceedings are instituted or contemplated against such Police 

Personnel.  In this behalf perusal of minutes of PEB as well as 

proposal (marked X as P.B.) makes it quite clear that during 

preliminary enquiry conducted by Superintendent of Police, Pune 

(Rural) certain gross illegalities are attributed to the Applicant while 

carrying investigation in Crime No.720/2018 for the offence under 

Section 302, 201 and 120(B) of IPC and D.E. was contemplated.  There 

is also specific reference in the proposal that earlier while the 

applicant was working at Jalna, D.E. for misconduct the punishment 

of withholding one increment was imposed.  It is on this background, 

PEB formed that the continuation of the applicant on such Executive 

post of SDPO is undesirable and therefore recommended for his 

transfer. 
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16.  I find no substance in the submission advanced by the learned 

Advocate for the Applicant that Clause (a) of proviso of Section 22(N)(1) 

which inter alia empowers State Government for mid-term transfer 

where Departmental proceedings are instituted or contemplated is not 

attracted in the present situation.  True, till date no charge-sheet is 

issued against the Applicant as fairly conceded by learned P.O.  

However, nonetheless there is no denying that D.E. was contemplated 

against the Applicant for illegalities in carrying investigation of Crime 

No.720/2018.  The authority empowered for such transfer is State 

Government, as per Clause (a) of proviso of Section 22(N)(1) of 

Maharashtra Police Act, whereas as per Section 2, Clause 14(B) the 

word “State Government” means Government of Maharashtra.  As 

such the Hon’ble Chief Minister being highest competent authority of 

the Government can very well exercise powers available to him in 

proviso (a) of Section 22(N)(1) of Maharashtra Police Act.  Only because 

till date no charge-sheet is issued as mentioned in PEB minutes that 

itself does not invalidate the transfer order in view of the decision of 

Hon’ble Supreme Court in Janardhan Debanath’s case (cited 

supra). 

 
 
17. It would be useful to refer paragraph No.14 of the judgment in 

Janardhan Debanath’s case, which is as follows :- 

“14. The allegations made against the respondents are of 
serious nature, and the conduct attributed is certainly, 
unbecoming.  Whether there was any mis-behaviour is a question 
which can be gone into in a departmental proceeding.  For the 
purposes of effecting a transfer, the question of holding an enquiry 
to find out whether there was mis-behaviour or conduct 
unbecoming of an employee is unnecessary and what is needed is 
the prima facie satisfaction of the authority concerned on the 
contemporary reports about the occurrence for the respondents, of 
holding an elaborate enquiry is to be insisted upon the very 
purpose of transferring an employee in public interest of 
exigencies of administarion to enforce decorum and ensure  
probity would get frustrated.  The question whether respondents 
could be transferred to a different division is a matter for the 
employer to consider depending upon the administrative 
necessities and the extent of solution for the problems faced by 
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the administration.  It is not for this Court to direct any way or the 
other.  The judgment of High Court is clearly indefensible and is 
set aside.  The writ petitions filed before the High Court deserve to 
be dismissed which we direct.” 

 
 
18. Indeed this aspect of transfer on the ground of default report is 

already considered by this Tribunal in earlier round of litigation i.e. 

O.A.No.806/2019.  The legal defect in earlier transfer order was 

absence of reference of default report in PEB minutes and on that 

ground earlier transfer order was quashed.  Now, the said legal 

deficiency has been rectified and after considering default report PEB 

again recommended for the transfer of the Applicant.  As held by 

Hon’ble Supreme Court whether there was any such mis-behaviour / 

mis-conduct can be gone into any Departmental proceedings and for 

the purpose of effecting transfer the question of holding elaborate 

enquiry is not required.  What is required is, prima facie, satisfaction 

of the authority concerned which is obvious in the present matter.  

Needless to mention whether the Applicant could be transferred to 

different division on the background of certain mis-conduct is matter 

which does not squarely falls within judicial domain and it is for the 

administration to see the desirability of the employee for continuation 

on particularly post. 

 

19. Furthermore, in view of last proviso of Section 22(N)(2) of 

Maharashtra Police Act highest competent authority i.e. Hon’ble Chief 

Minister can make mid-term transfer of any Police Personnel in case of 

serious compliant, illegalities, law and order problem, even without 

any recommendation of the concerned PEB.  The powers contemplated 

under this proviso available with the Hon’ble Chief Minister is not 

circumscribed by any other provision of Maharashtra Police Act.  So 

far as facts of present case are concerned certain gross mis-conduct 

has been attributed to the Applicant while functioning as SDPO, 

Daund, and such illegalities on the part of applicant certainly qualify 
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for exercise of last proviso of Section 22(N)(2) of Maharashtra Police 

Act. 

 
20. True, as emphasized by learned Advocate for the Applicant there 

is no reference of invoking the said proviso either in minutes of PEB or 

in transfer proposal moved by Additional Chief Secretary.  True, 

normally, the legalities of the impugned order have to be tested on the 

basis of contains in transfer order or contemporary record of transfer 

and it cannot be supplemented by any other ground of factual aspect.  

However, in so far as legal aspects are concerned, it cannot be 

disputed that Hon’ble Chief Minister can make mid-term transfer 

without any recommendation of concerned PEB as expressly 

mentioned in last proviso of Section 22(N)(2) of Maharashtra Police Act.  

As such this is the case where power to transfer without 

recommendation of concerned PEB exists in law and therefore mere 

omission of the said proviso in proposal of transfer or in minutes of 

PEB will not have effect of invalidating the transfer order, where such 

power exists with the highest competent authority in law.  In this 

behalf, learned P.O. rightly referred to the issue laid down by the 

Hon’ble Supreme Court in Union of India Versus Tulshiram Patel 

AIR 1985 SC 1416 wherein it has been held that even mention of 

wrong proviso or omission to mention proviso which contains source of 

power will not have effect of invalidating an order where such source of 

power exists in law.  It was the matter pertaining to Article 311 (2) of 

the Constitution of India and in fact situation Hon’ble Supreme Court 

held that non mentioning of relevant clause of second proviso to Article 

311 (2) of the Constitution of India is not fatal and order must be said 

as having been made applying relevant clause of Article 311 (2) of the 

Constitution of India. 

  

21. Needless to mention that order of transfer is the administrative 

order and it is incident of service.  Therefore, transfer order should not 

be interfered with, except where malafides on the part of authorities is 
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proved or the transfer is in breach of express provisions of law.  In this 

behalf, reference can be made to the decision of Hon’ble Bombay High 

Court of V.B. Gadekar, Deputy Engineer Vs MHADA : 2007 (6) BOM 

CR 579, wherein it has been held as follows :- 
 

“Ordinarily, orders of transfer are made in the exercise of 
administrative authority to meet the exigencies of service and in 
public interest.  How the Administration has to run its affairs is 
not a matter which squarely falls in the judicial domain.  Unless 
the orders of transfer were in conflict with Rules and were made 
for ulterior motives or in patent arbitrary exercise of powers, the 
Court would decline to interfere in such matter.  The transfer could 
be due to exigencies of service or due to administrative reasons.  
The Petitioners in the present case have failed to demonstrate as 
to how the order of transfer has been passed for collateral 
purposes or is a patent arbitrary exercise of power.” 
 

 
22. Now turning to the facts of the present case, the record clearly 

spells that the Government invoked Clause (a) of proviso of Section 

22(N)(1) of Maharashtra Police Act and in addition to it last proviso of 

Section 22(N)(2) also empowers the Hon’ble Chief Minister to make 

mid-term transfer in case of serious complaint, irregularities etc.  

Suffice to say there is no breach of any express provisions of law 

neither any malafides can be attributed to the Government. 

 

23. Shri Arvind V. Bandiwadekar, learned Advocate for the Applicant 

tried to make much capital of the absence of one of the Member of PEB 

in meeting.  True, perusal of minutes of PEB (page 72 of P.B.) reveals 

that Shri P.B. Singh, Director General, Anti Corruption Bureau who 

was Hon’ble Member of PEB was not present in the meeting.  However, 

this aspect has now become insignificant in view of aforesaid 

discussion, wherein I have come to the conclusion that the impugned 

transfer has been issued by invoking Clause (a) of proviso of Section 

22(N)(1) read with last proviso of Section 22(N)(2) of Maharashtra 

Police Act.  Apart, absence of one Member of the Committee which was 

consisting of five Members is not fatal, where remaining four Members 

have unanimously recommended for the transfer of the Applicant.  
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Suffice to say the submission advanced by learned Advocate on this 

score holds no water. 

 

24. Similarly, submission advanced by learned Advocate that in 

absence of recommendation of PEB at District Level as contemplated 

in Section 22(J)(2) or under Section 22(J)(4) the impugned transfer 

order is unsustainable in law is also devoid of any merit.  In present 

case, Applicant was transferred by the Government invoking Clause (a) 

of proviso of Section 22(N)(1) read with last proviso of Section 22(N)(2) 

of Maharashtra Police Act and therefore question of recommendation 

by District PEB at District Level or at the level of specialist agency does 

not survive.  Indeed Section 22(J)(2) and 22(J)(4) as referred by learned 

Advocate for the Applicant pertains to the transfer of Police Personnel 

to the rank of Police Inspector only and not applicable to the applicant 

being in the rank of Sub Divisional Police Officer. 

 

25. The totality of the aforesaid discussion leads me to conclude that 

the impugned transfer order does not suffer from any illegality and 

needs no interference by this Tribunal.  Original Application, therefore, 

deserves to be dismissed.   

 

26. Original Application is dismissed with no order as to costs. 

 
 
        Sd/- 
 

       (A.P. KURHEKAR)        
                      MEMBER-J 
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